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extending the statutory period for fil-
ing suit, shall not be treated as a re-
quest for reconsideration. Claimant or 
claimant’s authorized representative 
shall be notified promptly that the 
writing is not considered a proper re-
quest for reconsideration. 

(c) Effect of presentment of request. The 
presentment of a proper request for re-
consideration starts a new 6-month pe-
riod for the DON to act on the request 
to reconsider. The claimant may not 
file suit until the expiration of the new 
6-month period, or until after the date 
of mailing of the final denial of the re-
quest. Final denial of a request for re-
consideration shall be accomplished in 
the manner prescribed in § 750.30. 28 
CFR 14.9(b). 

§ 750.32 Suits under the Federal Tort 
Claims Act (FTCA). 

(a) Venue. Venue is proper only in the 
judicial district where the plaintiff re-
sides or where the act or omission com-
plained of occurred. 28 U.S.C. 1402. 

(b) Jury trial. There is no right to 
trial by jury in suits brought under the 
FTCA. 28 U.S.C. 2402. 

(c) Settlement. The Attorney General 
of the United States, or designee, may 
arbitrate, compromise, or settle any 
action filed under the FTCA. 28 U.S.C. 
2677. 

(d) Litigation support—(1) Who pro-
vides. The adjudicating authority hold-
ing a claim at the time suit is filed 
shall be responsible for providing nec-
essary assistance to the Department of 
Justice official or U.S. Attorney re-
sponsible for defending the Govern-
ment’s interests. 

(2) Litigation report. A litigation re-
port, including a legal memorandum 
emphasizing anticipated issues during 
litigation, shall be furnished to the ap-
propriate Department of Justice offi-
cial or U.S. Attorney. 

(3) Pretrial discovery. Complete and 
timely responses to discovery requests 
are vital to the effective defense of tort 
litigation. Subject to existing per-
sonnel and resources available, appro-
priate assistance shall be provided. The 
Judge Advocate General should be no-
tified promptly when special problems 
are encountered in providing the re-
quested assistance. 

(4) Preservation of evidence. Tort liti-
gation is often accomplished over an 
extended period of time. Every effort 
shall be made to preserve files, docu-
ments, and other tangible evidence 
that may bear on litigation. Destruc-
tion of such evidence, even in accord-
ance with routine operating proce-
dures, undermines defense of a case. 

§ 750.33 Damages. 
(a) Generally. The measure of dam-

ages is determined by the law of the 
place where the act or omission oc-
curred. When there is a conflict be-
tween local and applicable Federal law, 
the latter governs. 28 U.S.C. 1346(b). 

(b) Limitations on liability. The United 
States is not liable for interest prior to 
judgment or for punitive damages. In a 
death case, if the place where the act 
or omission complained of occurred 
provides for only punitive damages, the 
United States will be liable in lieu 
thereof, for actual or compensatory 
damages. 28 U.S.C. 2674. 

(c) Setoff. The United States is not 
obligated to pay twice for the same in-
jury. Claimants under the FTCA may 
have received Government benefits or 
services as the result of the alleged 
tort. The cost of these services or bene-
fits shall be considered in arriving at 
any award of damages. For example, 
the cost of medical or hospital services 
furnished at Government expense, in-
cluding TRICARE payments, shall be 
considered. Additionally, benefits or 
services received under the Veterans 
Act (38 U.S.C. 101–800) must be consid-
ered. Brooks v. United States, 337 U.S. 49 
(1949). 

(d) Suit. Any damage award in a suit 
brought under the FTCA is limited to 
the amount claimed administratively 
unless based on newly discovered evi-
dence. 28 U.S.C. 2675(b). Plaintiff must 
prove the increased demand is based on 
facts not reasonably discoverable at 
the time of the presentment of the 
claim or on intervening facts relating 
to the amount of the claim. 

[57 FR 4722, Feb. 7, 1992, as amended at 72 FR 
53420, Sept. 19, 2007] 

§ 750.34 Settlement and payment. 
(a) Settlement agreement—(1) When re-

quired. A settlement agreement, signed 
by the claimant, must be received prior 
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to payment in every case in which the 
claim is either: 

(i) Settled for less than the full 
amount claimed, or 

(ii) The claim was not presented on a 
Standard Form 95. 

(2) Contents. Every settlement agree-
ment must contain language indicating 
payment is in full and final settlement 
of the applicable claim. Each settle-
ment agreement shall contain lan-
guage indicating acceptance of the set-
tlement amount by the claimant, or 
his agent or legal representative, shall 
be final and conclusive on the claim-
ant, or his agent or legal representa-
tive, and any other person on whose be-
half or for whose benefit the claim has 
been presented, and shall constitute a 
complete release of any claim against 
the United States and against any em-
ployee of the Government whose con-
duct gave rise to the claim, by reason 
of the same subject matter. 28 CFR 
14.10(b). In cases where partial payment 
will benefit both claimant and the Gov-
ernment, such as payment for property 
damage to an automobile, the settle-
ment agreement shall be tailored to re-
flect the terms of the partial settle-
ment. All settlement agreements shall 
contain a recitation of the applicable 
statutory limitation of attorneys fees. 
28 U.S.C. 2678. 

(b) DON role in settlement negotiations 
involving the U.S. Attorney or DOJ. 
Agency concurrence is generally 
sought by the Department of Justice or 
U.S. Attorney’s office prior to settle-
ment of suits involving the DON. Re-
quests for concurrence in settlement 
proposals shall be referred to the ap-
propriate DON adjudicating authority 
with primary responsibility for moni-
toring the claim. Adjudicating authori-
ties shall consult with the Judge Advo-
cate General concerning proposed set-
tlements beyond their adjudicating au-
thority. 

(c) Payment of the claim—(1) Statutory 
authority. Pursuant to 28 U.S.C. 2672 
and in accordance with 28 CFR 14.6(a), 
the Secretary of the Navy or designee, 
acting on behalf of the United States 
may compromise or settle any claim 
filed against the Navy under the FTCA, 
provided any award, compromise, or 
settlement by the Navy in excess of 
$200,000.00 may be effected only with 

the prior written approval of the Attor-
ney General or designee. Title 28 CFR 
14.6 requires consultation with the De-
partment of Justice prior to com-
promise or settlement of a claim in any 
amount when: 

(i) A new precedent or a new point of 
law is involved; 

(ii) A question of policy is or may be 
involved; 

(iii) The United States is or may be 
entitled to indemnity or contribution 
from a third party and the agency is 
unable to adjust the third party claim; 

(iv) The compromise of a particular 
claim, as a practical matter, will or 
may control the disposition of a re-
lated claim in which the amount to be 
paid may exceed $100,000.00; or 

(v) The DON is informed or is other-
wise aware that the United States or 
an employee, agent, or cost-plus con-
tractor of the United States is involved 
in litigation based on a claim arising 
out of the same incident or trans-
action. 

(2) Specific delegation and designa-
tion—(i) Payment authority. 

DELEGATED AND DESIGNATED AUTHORITY 
FEDERAL TORT CLAIMS ACT 

Judge Advocate General—$200,000.00 
Deputy Judge Advocate General— 

$200,000.00 
Assistant Judge Advocate General 

(General Law)—$200,000.00 
Deputy Assistant Judge Advocate Gen-

eral (Claims and Tort Litigation) 
and Deputy Division Director— 
$200,000.00 

Head, Tort Claims Branch (Claims and 
Tort Litigation)—$200,000.00 

Any payment of over $200,000.00 must 
be approved by DoJ. The Judge Advo-
cate General, the Deputy Judge Advo-
cate General, the Assistant Judge Ad-
vocate General (General Law), Deputy 
Assistant Judge Advocate General 
(Claims and Tort Litigation), and the 
Head, Tort Claims Branch (Claims and 
Tort Litigation) may deny Federal 
Tort Claims in any amount. 

(ii) Adjudicating authority. The De-
partment of the Navy’s tort claims ad-
judication function is consolidated as 
the Tort Claims Unit Norfolk (TCU) lo-
cated at Naval Station, Norfolk, VA. 
The address is as follows: Department 
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of the Navy, Office of the Judge Advo-
cate General, Tort Claims Unit Nor-
folk, 9620 Maryland Avenue Suite 100, 
Norfolk, VA 23511–2989. 

(3) Funding. Claims approved for 
$2,500.00 or less are paid from DON ap-
propriations. Claims approved in excess 
of $2,500.00 are paid from the judgment 
fund and must be forwarded to the 
United States General Accounting Of-
fice (GAO) for payment. 28 CFR 
14.10(a). Claims arising out of the oper-
ation of nonappropriated-fund activi-
ties and approved for payment shall be 
forwarded to the appropriate non-
appropriated-fund activity for pay-
ment. 

[57 FR 4722, Feb. 7, 1992, as amended at 72 FR 
53420, Sept. 19, 2007] 

§ 750.35 Attorney’s fees. 
Attorney’s fees are limited to 20 per-

cent of any compromise or settlement 
of an administrative claim, and are 
limited to 25 percent of any judgment 
rendered in favor of a plaintiff, or of 
any settlement accomplished after suit 
is filed. These amounts are to be paid 
out of the amount awarded and not in 
addition to the award. 28 U.S.C. 2678. 

§ 750.36 Time limitations. 
(a) Administrative claim. Every claim 

filed against the United States under 
the FTCA must be presented in writing 
within 2 years after the claim accrues. 
28 U.S.C. 2401(b). Federal law deter-
mines the date of accrual. A claim ac-
crues when the claimant discovers or 
reasonably should have discovered the 
existence of the act giving rise to the 
claim. In computing the statutory time 
period, the day of the incident is ex-
cluded and the day the claim was pre-
sented included. 

(b) Amendments. Upon timely filing of 
an amendment to a pending claim, the 
DON shall have 6 months to make a 
final disposition of the claim as amend-
ed, and the claimant’s option to file 
suit under 28 U.S.C. 2675(a) shall not 
accrue until 6 months after the pre-
sentment of an amendment. 28 CFR 
14.2(c). 

(c) Suits. A civil action is barred un-
less suit is filed against the United 
States not later than 6 months after 
the date of mailing of notice of final 
denial of the claim. 28 U.S.C. 2401(b). 

The failure of the DON to make final 
disposition of a claim within 6 months 
after it is presented shall, at the option 
of the claimant any time thereafter, be 
deemed a final denial of the claim. 28 
U.S.C. 2675(a). 

§§ 750.37–750.40 [Reserved] 

Subpart C—Military Claims Act 

§ 750.41 Scope of subpart C. 

This section prescribes the sub-
stantive bases and special procedural 
requirements for the settlement of 
claims against the United States for 
death, personal injury, or damage, loss, 
or destruction of property: 

(a) Caused by military personnel or ci-
vilian employees of the Department of the 
Navy (DON) (hereinafter DON personnel). 
For the purposes of this section, DON 
personnel include all military per-
sonnel of the Navy and Marine Corps, 
volunteer workers, and others serving 
as employees of the DON with or with-
out compensation, and members of the 
National Oceanic and Atmospheric Ad-
ministration or of the Public Health 
Service when serving with the DON. 
DON personnel does not include DON 
contractors or their employees. 

(b) Incident to noncombat activities of 
the DON. Claims for personal injury or 
death of a member of the Armed Forces 
or Coast Guard, or civilian officer or 
employee of the U.S. Government 
whose injury or death is incident to 
service, however, are not payable. 

(c) Territorial limitation. There is no 
geographical limitation on the applica-
tion of the MCA, but if a claim arising 
in a foreign country is cognizable 
under the Foreign Claims Act (10 
U.S.C. 2734), the claim shall be proc-
essed under that statute. See 10 U.S.C. 
2733(b)(2). 

(d) Suit. The MCA authorizes the ad-
ministrative settlement and payment 
of certain claims. The United States 
has not consented to be sued. 

§ 750.42 Statutory authority. 

10 U.S.C. 2733, as amended, commonly 
referred to as the Military Claims Act 
(MCA). 
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